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In the Supreme Court of the State of Idaho
STATE OF IDAHO,

)

1

Plaintiff-Respondent,

)

1

v.

ORDER GRANTING MOTION
TO AUGMENT THE RECORD
AND STATEMENT IN SUPPORT
THEREOF

)

1

LARRY M. SEVERSON,

Supreme Court No. 32128

)

1

Defendant-Appellant.

A MOTION TO AUGMENT THE RECORD AND STATEMENT IN SUPPORT
THEREOF with attachment was filed by Appellant October 19, 2007. Therefore, good cause
appearing,
IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT THE
RECORD be, and hereby is, GRANTED and the appeal record shall include the document listed
below, a file stamped copy of which accompanied the Motion:
1. Letter dated August 21, 2003 f?om Terry S. Ratliff to Honorable Michael E.

Wetherell date stamped August 21, 2003, a copy of which was attached to the Motion.
2007.
n
For the ~u#eme Court

DATED this

cc:

Counsel of Record
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RA'TLIFF LAW OFFICES. CHTD.
290 South Second East Street
Mountain Home, ID 83647
Telephone: (208) 587-0900
Facsimile: (208) 587-6940

TERRY S. RATLIFF

Katie Rulien
Legal Secretary

August 2 1,
Honorable Michael E. Wetherell
200 West Front Street
Boise, ID 83702-7300
Re: State vs. Severson
Dear Judge Wetherell,
As one of two (2) Certified lead Counsel in Capital Defenses cases in Elmore County, I
am writing you this letter because of my concern about the representation, or lack of
representation, that I have observed Mr. Severson receiving in his murder case.
I am stepping forward at this time because I oppose the imposition of the death penalty,
and 1 deem it vitally important that anybody facing such penalty be represented by
competent Counsel. Based on my observations, my review of the pleadings that have
been filed as of today's date, and listening to the matters proceeding in District Court, I
believe that Jay P. Clark, Scott Summers, and Chris Troupis are failing to follow the
ABA Guidelines in their representation of Mr. Severson.
While I understand that Public Defense Counsel has to be certified for capital work, I also
understand that retained Counsel do not have to be certified. This may have to change
due to the decision issued June 26, 2003, when the U.S. Supreme Court decided the case
of Wiggins v. Smith,539 U.S. -2003. In the Wiggins case, the U.S. Supreme Court
found that it was ineffective assistance of Counsel when defense counsel for Wiggin's
failed to hire a mitigation expert on behalf of the defense. it is my understanding that Mr.
Summers represented to the Court and Counsel that no mitigation expert had been hired.
This is a clear violation of the ABA Guidelines for the Appointment and Performance of
Counsel in Death penalty cases:
Counsel's decision was not to expand their investigation beyond the PSI
and DSS records fell short of the professional standards that prevailed in
Maryland in 1989. As Schlaich acknowledged, standard practice in
Maryland in capital cases at the time of Wiggins' trial included the
preparation of a social history report. App. 488. Despite the fact that the
Public Defender's office made funds available for the retention of a
forensic social worker, counsel chose not to commission such a report. Id..
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at 487. Counsel's conduct similarly fell short of the standards for capital
defense work articulated by the American Bar Association (ABA)-standards to which we long have referred as "guides to determining what
is reasonable." Strickland, supra, at 688; Williams v. Taylor, supra, at 396.
The ABA Guidelines provide that investigations into mitigating evidence
"should be comprise efforts to discover aN reasonably available
mitigating evidence and evidence to rebut any aggravating evidence that
may be introduced by the prosecutor." ABA Guidelines for the
Appointment and Performance of Counsel in Death Penalty Cases
11.4.1(C). p. 93 (1989) (emphasis added.) Despite these well-defined
norms, however, counsel abandoned their investigation of petitioner's
background after having acquired only rudimentary knowledge of his
history from a narrow set of sources. Cf. id., 11.8.6, p. 133 (noting that
among the topics counsel should consider presenting are medical history,
educational history, employment and training history, ,family and social
history, prior adult and juvenile correctional experience, and religious and
cultural influences) (emphasis added); 1 ABA Standards for Criminal
Justice 4-4.1, commentary, p. 4-55 ("The lawyer also has a substantial and
important role to perform in raising mitigating factors both to the
prosecutor initially and to the court at sentencing.. . Investigation is
essential to fulfillment of these functions").
Additionally, Wiggins has essentially adopted a national standard of care using the ABA
Guidelines as the bellwether for determining whether or not the conduct of the defense
counsel is reasonable and appropriate. As such, the dichotomy that the Idaho Supreme
Court has set out as to retained counsel and publicly appointed counsel is essentially of
no effect. Likewise, I would be able to testify under oath that the standard of care in
Elmore County on Capital Defense cases are such that a mitigation expert has always
been hired to essist the defense in these cases. I would refer the Court to the recent
Capital cases of State vs. Jason Burdett and State vs. Fred Featherston: In both cases I
acted as Lead Counsel and a mitigation expert was hired at County expense for each case.
As the Court knows, the recent case of Ring vs. Arizona caused substantial changes in
Death Penalty Statutes in Idaho. As such, not a single person on the Idaho Supreme
Court's Capital Defense Roster has ever selected a jury for purposes of both the guilt and
penalty phases of a Capital case. I have attached to this letter a copy of a recent CLE that
is coming out on September 4 & 5, when we are going to have classes on jury selection in
Capital cases. It seems to me that at the very least, that Mr. Summers and Mr. Troupis
should be attending that class and be moving for a continuance so that they can get the
training on jury selection.
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Last weekend, specifically on August 16, 2003, Mr. Frachiseur and I attended the Capital
Defense CLE put on by the Federal Public Defender's of Eastern Washington and Idaho.
This was so we could maintain our credentials as Capital Defense Counsel. I would note,
personally, that neither Mr. Clark, Mr. Troupis, nor Mr. Summers attended this class.
1 have also been advised that Mr. Troupis just recently got on this case with your trial to

commence on or about September 3,2003. Based on my seventeen (17) years of Criminal
Defense practice, I see no way that Mr Troupis can he prepared to assist Mr. Severson in
his defense. Also, the newly approved ABA Guidelines require that at least two (2)
Counsel represent the Defendant in a Capital Murder case. My understanding of Mr.
Summers' representation to the Court was that Mr. Troupis may or may not be assisting
and may or may not be sitting at the table with him. This is another clear violation of the
ABA Guidelines and the Idaho Supreme Court's expectations.
In as much as the new Idaho Statutes on Death Penalty cases have been passed, there are
at least five (5) motions that could be made, and should be made, for a determination of
the Court as to the efficiency of the statute and the procedure for the penalty phase as set
forth in the statute. There are at least two (2) or three (3) motions that should be made as
to the way the terms of the statute should be construed in as much as the Idaho Supreme
Court has only construed the statute as it applies to a Judge in sentencing and not as the
same statute applies as to a Jury on a Death Penalty case. The failure of the defense team,
Mr. Clark, Mr. Summers, and Mr. Troupis, to raise these issues will preclude those issues
from being addressed on Appeal, and will also preclude those issues from being raised in
any habeas corpus petition that is subsequently brought when this case is completed.
If the defense team is asserting that they have made a tactical decision not to investigate
the mitigation issues in this case, such argument will avail them not. Wiggins ' does not
approve of such rationale and requires that a mitigation expert be sought.
'Two days ago, Mr. Frachiseur and myself talked with Aaron Bazzoli as to the witnesses
involved in this case. It is our understanding that Mr. Bazzoli intends on calling upon
fifty-eight (58) witnesses. Mr. Bazzoli also stated that in his most recent conversations
with over one-half of these witnesses, that these witnesses had never been talked to by the
defense team andlor a defense investigator. This too would be a violation of the ABA
Guidelines for representation in a Capital case. The Guidelines call for the appointment
andlor the hiring of an investigator for purposes of assisting the defense team. This has
not been done in this case as far as our research has shown.
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As to the jury selection, it is our understanding that no Wirherspoon motion has been filed
as .to an independent voir dire and selection of a Capital case jury. Witherspoon v.
Illinois is the seminal case on jury selection in Capital cases, and no motion has been
brought requesting such a process. I am of the opinion that the defense team does not
understand the Witherspoon jury selection process, especially when Mr. Summers has
represented to the Court that he anticipates being able to select a jury in this case in only
one ( I ) day.
In as much as 1 am an attorney on a related probate case of the deceased, I cannot be
appointed to represent Mr. Severson in this case. Therefore, I have no financial reason to
bring these matters to lite and am only doing so after deliberate observation and
consideration of the ramifications of this letter. That being said, I felt that it was
incumbent upon me as an Officer of the Court, Death Penalty opponent and certified lead
counsel in capital cases by the Idaho Supreme Court, to apprize the Court of my
observations and concerns regarding the defense of Mr. Severson, especially in lite of the
Wiggins case.
1 am also sending a copy of this letter to the Chief Justice in as much as she is in charge
of the Capital Defense Roster, in an effort to advise her and the committee that the
dichotomy that currently exists between the requirements of an appointed and retained
counsel when it comes to Capital cases should be re-examined in light of Wiggins.

If you have any questions, please feel free to contact me.
Sincerely yours,

RATLlFF LAW OFFICES, CHTD.

Attorney at La

